o BEFORE THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* & & & & %k * *

IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT ) FINAL:, ORDER
78964-76H BY BRIAN AND BECKY BEMIS )

* * * ¥ * * ¥ *

The time period for filing exceptions, objections, or
comments to the Proposal for Decision in this matter has expired.
No timely written exceptions were received. Therefore, having
given the matter full consideration, the Department of Natural
Resources aﬁd Conservation hereby accepts and adopts the Findings
of Fact and Conclusions of Law as contained in the February 18,
‘::) 1993, Proposal for Decision, and incorporates them herein by
reference.
| WHEREFORE, based upon the record herein, the Department
makes the following:

RDER

Application for Beneficial Water Use Permit 78964-s76H by

Brian and Becky Bemis is denied.
NOTICE

The Department's Final Order may be appealed in accordance
with the Montana Administrative Procedure Act by filing a
petition in the appropriate court within 30 days after service of
the‘Final Order.

If a petition for judicial review is filed and a party to

<::E the proceeding elects to have a written transcription prepared as
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part of the record of the administrative hearing for
certification to the reviewing district court, the requesting
party must make arrangements with the Department of Natural_
Resources and Conservation for the ordering and payment of the
written transcript. If no request is made, the Department will
transmit a copy of the tape of the oral proceedlngs to the
district court.

Dated this 3‘ day of March, 1993.

1/ //_.L)

Ga itk ,“Addfiriigtrator

Departmeft of Natural Resources
and Conservation

Water Resources Division

1520 East 6th Avenue

Helena, Montana 59620-2301

(406) 444-6605

ERTIFICATE ERVICE

This is to certify that a true and correct copy of the

foregoing Final Order was duly served upon all partles of record

at their address or addresses this l day of ; 1993 as
follows:
Brian and Becky Bemis T. J. Reynolds, Manager
P.0O. Box 205 Helena/Missoula Water
Darby, MT 59829 Resources Regional Offices
' 1520 E. 6th Ave.’
John Germann - Helena, MT 59620-2301

2953 01d Darby Rd.
Darby, MT 59829
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Regional Office Hearing Examiner
P.O. Box 5004 Department of Natural
Missoula, MT 59806 Resources and Conservation
(via electronic mail) 1520 East 6th Avenue

Helena, Montana 59620-2301

WWW
Cindy G. Gampbell *
Hearings it Legal cretary

: Missoula Water Resources Vivian A. Lighthizer,

'
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BEFORE THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* Xk *x * * %k % *x

IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT ) PROPOSAL FOR DECISION

78964-S76H BY BRIAN AND BECKY BEMIS)

 k * * kx Xk %k X

Pursuant to the Montana Water Use Act and to the contested
case provisions 6f the Mont;na Administrative Procedure Act, a
hearing was held in the above-entitled matter on December 17,
1992, in Hamilton, Montana, to determine whether a Beneficial
Water Use Permit should be granted to Brian and Becky Bemis under
the criteria set forth in Mont. Code Ann. § 85-2-311(1) and (4)
(1991).

APPEARANCES ‘

Applicants Brian and Becky Bemis appeared at the hearing by
and thfbugh'Briaanemis. |

Objedtor John Germann appeared at the hearing pro gg;

Michael P. McLane, Manager of the Missoula Water Resources
Regiongi Office of the Department of Natural Resources an§,
Conservafion (Department) appeared at the hearing.

EXHIBITS

Applicants offered three exhibits for inclusion into the
record.

Applicants' Exhibit 3 is a copy of a part of a page of the
June 18, 1992 issue of the Missoulian concernihg Montana stream

flows. This exhibit was accepted without objection.
- FILMED
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7‘Appli¢énts' Exﬁibit'S ista éopy of é"létté} daﬁéd,bedéﬁbeg
7, 1992, to ‘the bepartment from Margaret P. McClendon. .Mrr
Germann objected to the inclusion of this letter into the fecord
because, according to Mr. Germann, Mrs. McClendon had told him
that she had not used the water from Waddell Ditch becauée there
was never enough water. However, Mr. Germann did not produce a
signed statement from Mrs. McClendon as Applicants did.
Objection is overruled and Exhibit‘5 is acéeptéd into the record.

Aggllgggtél_ﬁgh;blg_ﬁ is a copy of the old Riverditch

watering schedule for the places on the West side of the County
Road only [sicl. Applicants' intent for introducing this
schedule was that the rotat;oﬁ-fo; the Waddell Ditah was the same
asrtheléiver Ditch (also known as therTiedt—Nicholson Ditch) as
noted on the schedule. Mr. Germann objected to the inclusion of
this exhibit in the record as being irrelevant and that it may |
have been superseded. However, Mr.'ééfmann did not produce any
evidence to reinforce that objection. The objection is éverrulea

and the exhibit is accepted into the record.

« Objebtor.offeréd 12 exhibits for .inclusioh into thegrecord.

Objector's Exhibit 1 a through f consists of six photographs

which show water ponding at various locations as a result of
Applicants’ irrigation. Objector submitted this exhibit to
illustrate that Applicants had a history of wasting water and
adversely affecting their neighbor by allowing the water to pond
on neighboring property. Mr. Bemis objected {; the inclusion of

these photographs because after these photographs were taken, a
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damrana drainage ditch were installed.to sdive the problem éna
that this water comes from the River Ditch and hasrﬁéﬁhing to do
with the Waddell Ditch. Since these photographs haveﬁnothing to
do with the Waddell Ditch and Applicants testified there have

been steps taken to remedy the situation, the objection is

,.sustained and Objectors Exhibit l-a through f are not accepted

into fhe record.

Objector's Exhibit 2 is a copy of a two-page letter dated
July 27; 1989 to Mr. D;}win Titeca from David L. Pengelly.
Applicants objected to the inclusion of this exhibit into the
record since it éddressed their predecessor's practices,‘not the
Applicants’. Objéctor said he was offering this exhibit to show
éast use of Waddell Ditch water. For thét purpose only, the
Hearing Examiner overruled Applicants' objection and accepted the

Exhibit into the record.

Obijector's Exhibit 3 consists of a copy of a two-page letter

dated August 24, 1992, to John Germann from David Pengelly; a
copy of two-page letter dated August 20, 1992, to John Germann
from David Pengelly; the first page of a copy of a letter to
Brian Bemis from Michael P. McLane dated August 14, 1992; and a
copy of a three-page letter to Brian Bemis from David Pengelly
dated August 10, 1992, for a total of eight pages. Objector
offered these letters for the record to show App;icants could not
control the water they have rights to and to show adverse effect
to Applicants' neighbor's property. Applicanﬁé‘objected té the.

inclusion of this exhibit into the record on the basis that the

1;3,
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Qater diséuéséd'in these létters is Rock Creek Compani'Water. In
ordef té make thé,necessﬁif inprovements to,the“gyéteﬁ,
Applicants must have the ‘approval of the Rock Creek Company.
Applicants have taken the problem before the Rock Creek Company

Board of Directors for their approval. (A stockholder cannot

‘make improvements to an irrigation company's ditch without the

company's approval.) According to Applicants, the improvements
will most likely be done S Bl spring of 1993. However, since
the criteria for issuance of a permit do not include a record of
an applicant's previous manageﬁent of other waters or adverse
effect to property rights, thé objection is sustained and
Objector's Exhibit 3 will not be accepted into the-record.
Objector's Exhibit 4 consists of two pages which are cobiés
of a notice. The first page is an undated notice to aApplicants
from Gary Boyer that Mr. Boyer and Mr. Germann are calling for
their first and second water right on the waste water iﬁ.Waddell
Ditch. The second page is an undatedﬁnotice to Rick and Rhonda

Twardoski which contains an identical statement from Gary Boyer.

 Objector offered this exhibit to show that.a downstream user,

Gary Boyer, did not agree to Applicants' proposed appropriation
of the waste water in Waddell Ditch. Mr. Bemis objected to the
inclusion of.this exhibit into the rec;rd stating that Mr. Boyer
objected to Applicants' use of the_water before they had a water

right for it which is what, inter alia, the notice says. The

notice says nothing concerning objections to thRe instant

_‘4._
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_application. Obﬁéétion_suétainédrand pbjéator's Exhibit 4 is ﬁbt

accepted into the record.

Objector's Exhibit 5 consists of five pages. The first page
is a'copy of a memorandum to File G99722 by Owen and Erna Butler
from Michael P, McLane dated June 20, 1990, concerning a pre-

hearing meeting for that épplication. The second page is a copy

of a letter dated June 20, 1990, sent to all parties of the Owen

and Erna Bu£ler procéedings. The third and fourth pages are a
copy of an Order Granting Motioﬁ to Suspend Proceedings in the
Matter of Applicationa69922;72§H by Owen and Erna Butler issued
by John E. Stults;'Héériﬁg?égggéﬁgf'bn September 7, 1990. The
fifth page is a copy of an Acknowledgement and Acceéptance by John
E. Stults, ﬁéaring Examiner, dated Oétéber 24, 1991, of -
Applicant's withdrawal of Application in the Matter of
Application G§9722~76H by Owen and Erna Butler. Objector offered
this exhibit to show that the Overturf Ditch users do not approve

of the Waddell Ditch users using the Overturf Ditch. Applicants

objected to the inclusion of this exhibit into the record because

it was past history and that there is, in fact, an agreement

between the Overturf Ditch users and the Waddell Ditch users for
the Overturf users to use the Waddell Ditch_to carry Overturf
water. The Hearing Examiner fails to see the relevance of this
exhibit to this proceedings; therefore, the objection is
sustained and Objector's Exhiﬁit 5 is not included in the record.

Objector's Exhibit 6 consists of two pagég‘and is a copy of

a DNRC Review Abstract of Water Right 76H-W107885. Objector

CASE # sy
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offered thlS exh1b1t to show Appllcants are dupllcatlng their
water rights by the instant appllcatlon. Appllcants objected to
the inclusion of this exhibit into the record because the
proposed use does not duplicate the Rock Creek right. Since the
Hearing Examiner agreed to take official notice of the Department
records, wtich would inciude the Rock Creek Water Company's filed
rights, the objection is overruled and the abstract is accepted
into the record. -

Objectbr's Exhibit 7 consists of two pages. Thé first page
is a copy of an unsigned letter which is a part.of the claim file
for Water RiéhtIWid7818-76H. The second page is a copy of the
first page of Statement of Claim W147818-76H. This exhibit is in
the Department flle which has been accepted into the record tn
its entirety.

Objector's Exhibit 8 is a photograph developed on August 6,

1992, showing Waddell Ditch where it enters into Twardoskis"

property. This exhibit was entered into the record without

objectioh:“‘
Objégtg;'s-Exhibig‘Q is a photbgraﬁh developed on August 6,

1992, of Waddell Ditch where it leaves Twardoskis' property and
enters into Applicants' property. This exhibit was accepted into
the record without objection.

Objector's Exhibit 10 is a photograph developed on August 6,

1992, of Objector's field which Objector described as burnt .
i %,
because there wasn't sufficient water for him to irrigate.

Applicants objected t6 the inclusion of this exhibit because thez
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'piéfufe was taken shortly after the field was hayed and_waﬁgf can

be seen in Waddell Ditch in the upper right hand corner of the
photograph. Objector stated the wéter in the Waddell Ditch is
backed up from his springs. Objector intended to show that
Waddell Ditch is not a reliable water source. For that purpose
only'the objection is overruled and the exhibit is accepted into
the record. | |

Objector's Exhibit 11 is a photograph deveioped on August 6,
1992, of Applicants' property which illustfates, according to Mr.
Germann,-that Applicants have sufficient water to irrigate and do
not need additional water. Applicants objecteﬁ to the inclusion
of this exhibit in the record because it is not an-accurate
descripﬁioh_oflthe portion that would be irrigated by the
proposed appropriation. Objector stated it does show part of the
lower property. Whether an applicant has other watér rights that
can be used on other portions or éven the same portion of
property is not relevant as long as the additional water can be
used beneficially without waste. The objection is sustained and
Objector's Exhibit 11 is not ingludéd in the record.

Objector's Exhibit 12 consists of two pages. . The first page

is a copy of a letter to Objector dated June 15, 1992, from David

"Pengelly. The second page is a letter dated June 26, 1992, to

Brian Bemis from David Pengelly on Objector's behalf. Objector
offered this exhibit to further show that Applicants are not
capable of handling water properly. Applicanth objected to the

inclusion of this exhibit into the record since the letters deal

..
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with Rgﬁk'C;eek wéterslgnd 5 d;tch'on thg_Taxlbr:pfopérty and
have hothiﬁQ‘to do with the instan£ application. Further '
Applicant stated that all the'points of diversion aré in for the
proposed appropriation; Past practices cannot be used against a
proposed new appropriation. The Rock Creek water use problems
were discussed in the ruling for Objector's Exhibit 3, supra.

For these reasons the objection is sustained and Objector's
Exhibit 12 is not accepted into the record.

Department's Exhibit 1 is a copy of a portion of USDA aerial
photograph number 30081-179-76 taken August 2, 1979, which shows
certain drainageé, ditcheg, and Applicants' proposed point of
diversion. Mr. Germann objected to the inclusion of this exhibit

into the record because it was not clear enough. However, using

the Ravalli County Water Resource Survey as an additional

reference, the map served well during the hearing. Therefore,
this exhibit is accepted into the record as a reference to show
the locations of the variousrditches, creeks, and other pertinent
areas and the Hearing Examiner takes official notice of the
Ravalli County Water Resource Su:yey,‘pageé 14 and 16. sk B
The Department file was made available for review by all
parties. Mr. Germann objected to the flow measurement taken in
Waddell Ditch by Applicants becoming a part of the record. These
measurements were made by Applicants using an accepted method and
Objector did not produce any medsurements to the contrary. The
objection is overruled and the file is acceptéa‘into the file in

its entirety.

=
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 irrigation in the area of the aﬁplicatioﬁrg

\ CAS E #:73%41

' PRELIMINARY MATTERS -
The pafties to this proceeding requested the Hearing

Examiner take official notice of the Department's records,

‘specifically the Rock Creek Water Company statements of claim of

existing rights, the Waddell Ditch users' individual statements
of claim, as well as other statements of claim for waste water.
The Hearing Examiner agreed to take offiéial notice of the
aforementioned statements of claim. The Hearing Examiner also
takes official notice of any water rights of record for the
waters of Bunkhouse Creek,.Ike Williams Gulch, Overturf Guich,
and Waddell Creek and of the Soil Conservation Service Irrigation
Guide for Montana to determine the recommended flow rate for

The record was left open until January 25, 1993, for

submission of additional evidence by both parties by January 15,

1993, and rebuttal by either party to the additional evidence

submitted. On January 14, 1993, the Department received from the

Applicants four pages of water measurements and calculations and

:calendars of May and June, 1992, which indicate when Applicants.

and other users of Waddell Ditch were irrigating. On January 19,
19383, the Department received two pages of written testimony by
John Germann; three pages which are a report to the Court by
Water Commissioner, Tom Gale, a hand drawn map showing the
Waddell Diﬁch as it crosses the Germann and Butler properties;

and two pages of calculations dated July 18, 1%89, for measuring

S
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floﬁ uginé cross sectional area times velocity} ;Neither party
submitted rebuttal to the other's additional:evidence.r

The Hearing Examiner, having reviewed the record in the
matter and being fully advised in the premises, does hereby make -
the following:

_ FINDINGS OF FACT

1. Montana Code Ann § 85-2-302 states in relevant part,
"Except as otherwiSé'providéd in (1) through (3) of 85-2-306, a
person may not appropriate water or commence construction of
diversion, impoundment, withdrawal, or distribution works
therefor except by appiyiné for and receiving a pgrmit from_the
department.” _ s .

2. Brian and Becky Bemis duly filed the above-entitled
Application with the Department on December 31, 1991.
(Department file.)

3. Pertinent portions of the file were published in the
Ravalli Republic,ré-hewspaper of genéral circulation in the area
of the source on September 16, 1992. Additionally, the
Department_served notice by first-class mail on_indiyidua{g and .
public agencies which the Department determined might be
interested in or affected by the Application. One_timely
objection was received by the Department. Applicants were
notified of the'objection by a letter from the Department dated
October 13, 1992. (Department file.) |

4. Applicants seek to appropriate 1.62 thbic feet per

second up to 51.72 acre-feet per year of the wafers of an unnamed

-
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tributafy‘of the Bitterfﬁot River at a éoint %n'thé"SW}SE£SE% of -
Secfion 34, Townshié:4 North,‘Range 2} West, Ravalli County, 7
Montana.' The proposed means of diversion is an existing wooden
headgate and ditch. Applicants propose. to appropriate up to
51.00 acre-feet of water per year for irrigation and up to .72
acre-feet of water per year for stock water. The proposed places
of use for irrigation are 5.00 acres in the SE%SW{NE% and 12.00
acres in the N%SE& of Sectién 34, The proposed places of use for
the stock water are SELSWINEZ and NiSEi of Séction 34. The
proposed period of appropriation is from January 1 through
December 31, inclusive of each year. The proposed period of
diversion for the irrigatidn is from April 15 throwugh October 15,
'inclusive_of each year. The proposed period of diversion for the
stock water is from January 1 through December 31, inclusive of
each year. (Department file and testimony of Brian Benis.)

The proposed flow rate calculates to be approximately 42.77
gailons per minute per acre. The standard recommended by the
Irrigation Guide for Montana for that area is 17 gallons per
minute per acre for'a total required flow rate of 289 gallons per
minute or .64 cubié féet per second for the entire 17 acres.

5. The waters Appliqapts seek to'appfopriate originate as
waste water from flood irrigation of the bench lands. The waste
water flows into Overturf Gulch, Ike Williams Gulch, Bunkhouse

Creek, and Waddell Creek where it is then channelled into the

ALY

!Unless otherwise stated, all land descriptions in this
- Proposal are in Township 4 -North, Range 21 West, Ravalli County,
Montana. . ‘ s ’ .

{1
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WaddellADitch. The waste water from the flood 1rrlgation has
been flow1ng into these creeks and gulches since the Rock - Creek
Water Company began transPortlng water in its dltch for use on
the bench properties. Although the Ravalli County Water Resource
Survey dates the beginning of the Rock Creek Water Cdmpany (then .
known as the Rock Creek Ditch Coﬁpany) as July 27, 19015 it is
not clear whether the ditch served the bench properties at that
time. It was serving the bench properties in 1957 when the
survey was conducted. (Testimony of Brian Bemis anleohn'Germann
and the Ravalli County Water Resourcéé Sﬁtﬁey;) |

6. Applicants measured the water in the Waddell Ditch
flow1ng at a rate of 5.87 cublc feet per second on.May 25, 1992;
6.15 cublc feet per second on May 26, 1992; 7555 cubic feet per
second on May 29, 1992; and 7.13 cubic feet per second on June 1,
1992, These measurements were made at some Point on Applicants’
property iocated in the SEiNEi{ and the NWiSELf of Section 34If The
streamflow calculation dated June 2, 1992, in the Depaftment file
reflects an average of the measurements taken over this period.
(Department file, testlmony of Br1an Bemis, and add1t10nal
ev1dence received from Brlan Bemis after the hearing.)

7. Applicants reviewed the Department records in the
Department’s Missoula Water Resources Regional Office and
determined there were no other water rights for.the waste water

they seek to appropriate. However, Applicants apparently did not

~review the Department records to determine whether there were any

water rights from each of the sources, i.e., Overturf Gulch, Ike

P
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Williams Gdlch}'BunthUSEVCreéR,‘and Waddell é?eek: (Testimony

" ‘of Brian Bemis.)

8. Applicants have not quantified the amount of
unappropriated water that flows from Overturf Gulch, Ike Williams
Guléh, Bunkhouse Creek, or Waddell Creek before the water from
each source flows into the Waddell Ditch. (Department file.)

9. oOverturf Gulch, Ike Williams Gulch, Bunkhouse Creek, and
waddell Creek are all naturél drainages with well-defined
channels through which the waters of melting snows and rainfall,
as well as the waste water from flood irrigation, drain from the
bench area into the valley. (Department's Exhibit 1 and Ravalli
County Wéter Resources Survey.) "

10. Applicants own most of the proposed pléce of use and
have a "fence agreement" for that part they do not own.
Applicants did not produce £he written consent of the person with
the possessory interest in the part of the proposed placéraf use
(Testimony of Brian Bemis.)

not owned by Applicants.

11. There are no planned uses for which a permit has been

~granted or for which_water has been reserved that would be

adversely affected by the proposed appropriation. (Departmen£
records.) | |

12. Mr. Bemis insisted several times during the hearing
that the information on the application form originated with the
Missoula Water Résources Regional Office and t£é£ he didrnot know
{“estimony of Brian -

how some of that information was developed.

Bemis.)

W e L

. =13~
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Based. upon the fore901ng Flndlngs of Fadét and upon the
record in this matter, the Hearing Examiner makes the follow1ng

CONCLUSIONS OF LAW

1. The Department gave proper notice of the hearing, and
all relevant substantive and procedural requirements of law or
rule have been fulfilied; therefore, the matter o properly
before the Hearing Examiner. See Finding of Fact 3.

‘2. The Department hae jurisdiction ofer the subject matter
hefein, and all the parties hefete, See Findings‘of Fact 1 and
2y

3. The Departmeﬁt must issue a Beneficial Water Use Permit
if the Applicant proves by substantial credible evidence that the
follow1ng crlterla set forth in § 85-2-311(1) and (4}, MCA are
met :

(a) there are unappropriated waters in the
source of supply at the proposed point of

diversion:

(1) at times when the water can be put to
the use proposed by the applicant;

(ii) in the amount the applicant seeks to

appropriate; and

(iii) during the period in which the ap-
pllcant seeks to- approprlate, the” amount requested
is reasonably available; -

(b} the water rights of a prior appropriator
will not be adversely affected;

(¢} the proposed means of diversion,
construction, and operation of the approprlatlon
works are adeguate;

(d) the proposed use of water is a
beneficial use;

{e) the proposed use will not interfere
unreasonably with other planned uses or
developments for which a permit has. Peen issuved or
for which water has been reserved; and

(f) the applicant has a possessory interest,
or the :written consent of the person with the

S
.

14~

CASE H 18504



posséssory interest;, in the property where the
water is to be put to beneficial use.

(4) To meet the substantial credible
evidence standard in this section, the applicant
shall submit independent hydrologic or other
evidence, including water supply data, field
reports, and other information developed by the
department, the U.S5. geological survey, or the
U.S. soil conservation service and other specific
field studies, demonstrating that the crlterla are
met.

4. The criteria for issuance of a permigmclearly states
that the Applicant must prbve the criteria. Mont. Code Ann. §
-85-2-311 (1991). An applicant is responsible for all the
information on his application. If indeed, the Department did
provide assistance to the Applicants as alleged;‘the applicant
either accepts or rejects the Department's recommendation and is
ultimately responsible for the information contained in that
.application. ‘See Finding of Fact 12.

5. The proposed uses of the water, Stockuand irrigation,
are beneficial uses. Mont. Code Ann. § 85-2-102(2) (1991)
However, the flow rate requested, 1.62 cubic feet per second, for
irrigation is excessive. See Flndlng of Fact 4. A flow rate
exceeding 17 gallons per minute per adre would be wasteful “and
not a beneficial use of the water.

6. Applicanté have not provided substantial credible
evidence there are unappropriated waters in the source of supply
at the proposed point of diversion at times when the water can be
put to the use proposed, in the amount Applicants seek to

. Y
appropriate, or that during the period in which Applicants seek
to apprdpriate, the amounﬁiréquested is reasonably'available;

R
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See Fiﬁaings Of-Fact 4,5, 7, and 8. Applicants‘did measure the‘

water flow1ng in Waddell Dltch however, the Waddell Ditch is not -

"the source. See Finding of Fact 5, 6, and 9.

Waste water loses its character when it reaches a natural
channel such as Overturf Gulch, Waddell Creek, Ike Williams

Gulch, or Bunkhouse Creek. See Finding of Fact 5. The Mdntana

Supreme Court held in Popham v. Holloron, 84 Mont. 442, 275
(1929) that,

[Waste water] loses its character as vagrant fugitive
water when it collects in a natural lake or stream.

There can be no gquestion but that the water which,
in times of storms and melting snow, flowed down the
channel of Holloron gulch from the hills at its source
and drained from the surrounding territory, formed a
natural "water course" in that gulch within the meaning
of that term, which is "a living stream with defined
banks and channel, not necessarily running at all
times, but fed from other and more permanent sources
than mere surface water,” which channel may at times be
dry, so long as, to the casual ‘glance, it bears the
unmistakable impress of the frequent action of water
which has flowed through it from time immemorable.

The main source of supply of all western streams
is, primarily, the melting of snow and the fall of rain
in our mountains and foothills, collecting each year in
their accustomed channels and thence finding their way
to the streams; this is a more permanent source than
"mere surface water” diffused over the land by rains
and melting snow. Such waters, thus forming a water™
course and flowing with ‘reqularity from year to year,
although the channel may be dry for the major portion
of each year, are a proper subject of appropriation and
where such waters did not originally collect and flow
down the channel, if through the instrumentality of man
they have been made to do so and, through years of so
flowing have acquired a permanent character as the
natural drainage of the watershed, the original manner
of the creation of the stream is immaterial; it is a
"water course"” with all the attributes of one whally
natural. _

Where, also, vagrant fugitive waters“have finally
collected and reached a natural channel and thus lose

. their original character.as seepage, percolating,
surface, or waste waters, and flow w1th such rpgularlty

'-16—
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aélabqve describéd{ whether from rains raising the

surface-of a lake until it overflows, seepage and 7

percolation forming springs, surface water collecting -

in a canyon, artificial water over which the creator

hag lost control, water from artisian [sicl wells

accidentally developed while drilling for oil, or water

of a slough feed [sic] by seepage from irrigation, :

constitute a water course within the meaning of the law

of water rights. (Cites omitted.)

7. The waste waters from the flood irrigation of the.benCh
land have been flowing in these waterways for at least 20 years,
most likely more than 20 years. ee Finding of Fact 5.
Therefore they have lost their character as waste waters and
constitute a water course within the meaning of the law.

Before a permit can be issued, an applicant must provide
substantial credible evidence there are unappropriated waters in
the source of sﬁpply and be able to substantiate the amount of
such unappropriated waters. Mont. Code Ann. § 85-2-311(1){(a)
(1991). Here, Applicants are seeking to appropriate from four
sources and have not supplied substantial credible evidence of

the amount of unappropriated waters flowing from any one of these

sources, ee Findings of Fact 7 and 8. Applicants did submit

measurements which appear to quantify the amount of water flowing

in the Waddell Ditch during the last week of May and the first
day of June; however,‘Waddell Ditch is not a source of water,
See Finding of Fact 6. It is merely a conveyance.

8. An applicant is required to show by substantial credible
evidence thaf all the criteria for issuance of a‘permit have beén
met. Mont. Code Ann. § 85-2-311(1) Applicanty in this matter

have failed to demonstrate there are unappropriated waters in the
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source of supply at the proposed point of diversion at times when

the water can be put to the use proposed, in the amount -

Applicénts seék.to appropriate, or that during the peried in
which Applicants seek to appropriate, the amount requested is
reasonably available. Therefore, no finding is necessary as to
whether the water rights of a prior appropriator would be
aéversely affected; whether the proposed means of diversion,
construction, and operation-of the appropriation work;.aré
adequate; whether the proposed use would interfere unreasdnably
with other planned uses or developments for whic£ a permit has
been issued or for which water has been reserved; or whethg; the
Applicants owﬁ the proposed place of use. In re Application

53221-5400 by Carney; In re Application 61333-s540A by P}tsch; Inx

re Application 77335-540A by Pitsch.

Based upon the foregoing Findings of-%éét and Coﬁ¢1usions of
Law, the Hearing Examiner makes the following:
PROPOSED ORDER
Application for Beneficial Water Use Permit 78964-s76H by
Brian and Becky Bemis'is denied.

NOTICE

This proposal may be adopted as the Department's final
decision unless timely exceptions are filed as described below.
Any party adversely affected by this Proposal for Decision may
file exceptions Qith the Hearing Examiner. The exceptions‘must
be filed and served upon all parties within 20%days after the

proposal is mailed. Parties may file responses to any exception

T [ - PR
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' filearby ;;othe; parE}. The-re3éonsgs @ust'be'filéd within 20 -
‘::> déys‘af£er service.Of the exception and copiéérmuét be:sént:to.‘
all parties. No ﬁew evidence will be considered.

No final decision‘shall be made until after the expiration
of the time period for filing exceptions, and due consideration -
of time;y exceptions, respohses, and briefs.

2
Dated this Zzi day of February, 1993.

'Departmentof Natural Resources
and Conservation

1520 East 6th Avenue

Helena, Montana 59620-2301

(406) 444-6625

O ' CERTIFICATE OF .SERVICE
o This is to.certify that a true and correct COﬁy of the

foregoing Proposal for Decision was duly served upon all parties

of tecord at their address or addresses this !ZS&Lday of

February, 1993, as follows:

Brian and Becky Bemis Missoula Water Resources
_P.0. Box 205 o . . - Regional Office.
" Darby, MT 59829 - P.0. Box 5004
. o Missoula, MT 59806
John Germann {via electronic mail)
2953 0l1d Darby Rd._ _
DParby, MT 59829 T. J. Reynolds, Manager

Missoula Water Resources
Regional Office

1520 E. 6th Ave.

Helena, MT 59620-2301

{via electronic mail)

Cindy G.
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